IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Subcase 91-00005
In Re SRBA (Basin-Wide Issue 5)

ORDER ON CROSS MOTIONS FOR
SUMMARY JUDGMENT; ORDER ON
MOTION TO STRIKE AFFIDAVITS

Case No. 39576

N N N N N N

SUM I{)IARY

This order denies the respective motions for summary judgment and orders the
following: 1) Consistent with the Idaho Supreme Court’ s directive on remand the matter
needs to proceed to evidentiary hearing; 2) Based on the evidence now in the record, some
genera provision on conjunctive management may be factually “necessary” to define or
efficiently administer water rights; 3) The general provisions proposed by IDWR cannot be
decreed as recommended; 4) The modifications to the genera provisions proposed by the
cross-motion also cannot be decreed; 5) Additional facts are required for purposes of
decreeing a genera provision on conjunctive management; and 6) The Court sets forth how it
intends to proceed following the evidentiary hearing.

MATTER DEEMED FULLY ISI.UBMITTED FOR DECISION
Ora argument on the cross-motions for summary judgment was held in open court on
April 17, 2001. At the close of the hearing, the Court took the matter under advisement. The
Court notified the parties that the motion to strike would be decided on the briefing. The
parties were then given an additional 10 days, or until April 30, 2001, to file additional
briefing on the motion to strike. Therefore, this matter is deemed fully submitted for
decision the next business day, or May 2, 2001.
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1.
PROCEDURAL BACKGROUND

Basin-Wide Issue 5 was designated by the SBRA Court in 1995. Former Presiding
Judge Daniel C. Hurlbutt, Jr. framed Basin-Wide Issue 5 as whether various genera
provisions recommended by IDWR for each of the three test basins (Basins 34, 36, and 57)
were necessary for the definition or the efficient administration of water rights in each of the
test basins. Amended Order Designating Basin-Wide Issue 5 (Dec. 21, 1995). Included in
Basin-Wide Issue 5 were recommended general provisions on conjunctive management for
each of the three test basins. At the time, each respective recommended general provision on
conjunctive management was uniquely crafted for the specific basin to which it applied.
2. Judge Hurlbutt ultimately ruled inter alia, that the general provisions for conjunctive
management were not “necessary” to either define or efficiently administer water rights.
Memorandum Decision and Order Re: Basin-Wide Issue 5 (April 26, 1996). On appeal,
the Idaho Supreme Court reversed and remanded the matter to the SRBA District Court with
the following directive:

Here of course, the Director's proposed conjunctive management
provisions were designed to address within the SRBA the ground
water and surface water interconnections and impacts relating to three
specific Basins. The genera provisions proposed for each of the
Basins were not identical, but were distinctively crafted evidently due
to the unique characteristics of each of the individual reporting areas.

We conclude that the order of the district court denying the inclusion
of genera provisions dealing with interconnection and conjunctive
management of surface and ground water rights in Basins 34, 36 and
57 must be vacated and the matter remanded to the district court for
the purpose of holding an evidentiary hearing to determine factually
whether the proposed general provisions for each of those areas is
necessary either to define or to efficiently administer the water rights
decreed by the court in the adjudication process. Because each of the
proposed general provisions regarding interconnection and conjunctive
management in Basins 34, 36 and 57 is separate and distinct, each
Basin's conjunctive management provison must be discretely
considered in reaching the factual determination whether the
respective general provision is necessary either to define or to more
efficiently administer water rights in that particular Basin.
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A & B Irrigation Dist. v. Idaho Conservation League, 131 Idaho 411, 422-23, 958
P.2d 568, 579 (1997), vacated in part on reh’g. (Apr. 22, 1998)(hereinafter “A & B”).

We remand this proceeding to the SRBA district court for the
purpose of holding an evidentiary hearing to determine whether
the conjunctive management general provisions proposed for
Basins 34, 36 and 57 are necessary to define or to administer water
rights efficiently in any of those particular Basins.

Id. at 425 (emphasis added).

Following remand, Judge Hurlbutt ordered IDWR to file Supplemental Director’s
Reports for each test basin including recommendations regarding the conjunctive
management general provisions." Subsequently, IDWR filed respective Supplemental
Director’s Reports, including recommendations on conjunctive management.?  In each of the
Supplemental Director’s Reports, the previously proposed general provisions on conjunctive
management were modified from the provisions originally before the Supreme Court in
A & B. IDWR changed the recommended provisions to a standardized or “generic’ format,
which is the same for each test basin, and this same format is intended for the remainder of
the sub-basinsin SRBA. These changed provisions are the proposed general provisions on
conjunctive management presently before the court.

On December 17, 2000, then Presiding Judge Barry Wood issued an order setting an
initial evidentiary hearing on the objections to the conjunctive management genera provision
recommendations. The order required IDWR to pre-file testimony, addressing the following

i SSUes:

! Order Requesting Supplemental Director’s Report from ldaho Department of Water Resources for

Irrigation Season and Conjunctive Management General Provisions in Reporting Areas 1, 2 and 3 (Dec. 9,
1998); and Amended Order Requesting Supplemental Director’s Reports from Idaho Department of Water
Resources for Irrigation Season and Conjunctive Management General Provision in Reporting Areas 1, 2
and 3 (May 5, 1999).

2 Supplemental Director’s Report, Reporting Area 3, IDWR Basin 36, Regarding Revision of the
Following: Period of Use (for Irrigation Water Uses), Conjunctive Management General Provisions
(Supplemental Director’s Report) (Aug. 2, 1999); Supplemental Director’s Report, Reporting Area 1, IDWR
Basin 34, Regarding Revision of the Following: Period of Use (for Irrigation Water Uses), Conjunctive
Management General Provisions (Supplemental Director’s Report) (June 24, 1999); and Supplemental
Director’s Report, Reporting Area2, IDWR Basin 57, Regarding Revision of the Following: Period of Use (For
Irrigation Water Uses) Conjunctive Management General Provisions (Supplemental Director’s Report)

(July 26, 1999).
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1) A precise definition of conjunctive management;

2) The basis for IDWR's generic recommendation for a genera

provision addressing conjunctive management;

3) The interplay between the sub-basin specific language and the

general interconnection language, and;

4) An explanation of how the proposed general provision is

taillored to provide specific exceptions for each sub-basin
within the overal Snake River Basin.

Pursuant to the order, IDWR filed a Supplemental Director’ s Report responding to
eachissueraised. At theinitial evidentiary hearing held February 24, 2000, the parties were
given the opportunity to cross-examine a representative of IDWR on the content of the pre-
filed testimony.

On May 26, 2000, Judge Wood issued atrial scheduling order, outlining how the
court intended to approach the Supreme Court’ s directive on remand. The order aso
required the parties to participate in mediation. Asaresult of settlement efforts the trial
schedule was stayed. On January 29, 2001, this court issued an order resetting the tria
schedule.

On January 16, 2001, a scheduling conference was held wherein the parties
represented to this Court that after the six months of settlement efforts, the parties once again
needed the issues defined in order to effectively prepare for trial. Then, on January 19, 2001,
the state of 1daho (“the State” or “Movants’) filed a Motion For Summary Judgment,
together with a supporting affidavit, moving the court to find that the proposed general
provisions on conjunctive management are necessary to define the water rights in the SRBA
and to efficiently administer water rights in the Snake River basin. Parties were given the
opportunity to join in or oppose the motion. Clear Lakes Trout Company, et a. (“cross-
movants’ or “Trout Companies’) filed a cross-motion for summary judgment in response,
also asserting that a general provision on conjunctive management is necessary to define or
efficiently administer water rights in the Snake River basin. However, the cross-movants
argue IDWR’ s proposed language should be modified so as to protect existing water rights
and filed proposed revisions to IDWR’ s recommended provisions.

Oral argument was held on the motions April 17, 2001.
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ISSUES ON REMAND ANIIDVéTANDARDS OF REVIEW
A. ISSUE ON REMAND.

In A & B, the Idaho Supreme Court remanded to this Court with the express directive
to hold an evidentiary hearing to determine factually whether the proposed genera provisions
on conjunctive management in each of the three test basins are “ necessary to define or to
administer water rights efficiently in any of those particular basins.” Id. at 425.

B. STANDARD OF REVIEW FOR THE INCLUSION OF A GENERAL PROVISION IN A

PARTIAL DECREE.

|daho Code § 42-1412(6) states in relevant part: “ The decree shall al'so contain an
express statement that the partial decree is subject to such genera provisions necessary for
the definition of the rights or for the efficient administration of the water rights.” In A & B,
the Idaho Supreme Court stated:

A genera provision is a provision that is included in a water right
decree regarding the administration of water rights that applies generaly to
water rights, or is necessary for the efficient administration of the water rights
decreed.

Whether a general provision is “necessary” depends upon the specific genera
provision at issue and involves a question of fact, (defining the proposed
genera provision and the circumstances of its application), and a question of
law, (determining whether the general provision facilitates the definition or
efficient administration of water rights in a decree). A genera provision is
“necessary” if it is required to define the water right being decreed or to
efficiently administer water rightsin awater right decree.

Id. at 414.

“The factua question involves defining the proposed General Provision and the
circumstances under which it is applied. The legal question involves whether the provision
will facilitate the efficient administration of water rightsin adecree.” State v. Nelson, 131
Idaho 12, 15, 951 P.2d 943, 946 (1998).

C. STANDARD OF REVIEW FOR CROSS-MOTION FOR SUMMARY JUDGMENT.

Rule 56(c) of the Idaho Rules of Civil Procedure allows for summary judgment where

there is no genuine issue as to any material fact and the moving party is entitled to judgment
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asamatter of law. In order to make that determination, a court must look to “the pleadings,
depositions, and admissions on file, together with the affidavits, if any....” 1.R.C.P. 56(c).

On cross-motions for summary judgment, the court “must examine each motion
separately, reviewing the record and the reasonable inferences that can be drawn fromiit in
favor of each party’s opposition to the motions for summary judgment.” First Security Bank
of Idaho v. Murphy, 131 Idaho 787, 780, 964 P.2d 654, 657 (1998). Summary judgment isto
be granted with caution, and if the record contains conflicting inferences or if reasonable
minds might reach different conclusions, a summary judgment motion will be denied. Bonz
v. Sudweeks, 119 Idaho 539, 541, 808 P.2d 876, 878 (1991).

The party moving for summary judgment always has the burden of proving the
absence of a material fact even though this burden may be met by circumstantial evidence.
McCoy v. Lyons, 120 Idaho 765, 769, 820 P.2d 360, 364 (1991). Once the moving party has
presented evidence and properly supported the motion for summary judgment, the
nonmoving party must present evidence and must not rest on mere speculation. Id. The
Idaho Rules of Civil Procedure provide:

When a motion for summary judgment is made and supported as provided in
this rule, an adverse party may not rest upon the mere allegations or denials of
his pleadings, but his response, by affidavits or as otherwise provided in this
rule, must set forth specific facts showing that there is a genuine issue for trial.

I.R.C.P. 56(e). If there are no materia factsin dispute, the court may enter ajudgment in
favor of the party entitled to prevail as a matter of law. Barlow's Inc. v. Bannock Cleaning
Corp., 103 Idaho 310, 312, 647 P.2d 766, 768 (Ct. App. 1982).

On cross-motions for summary judgment, where both parties “rely on the same facts,
issues, and theories, the parties essentially stipulate that there is no genuine issue of material
fact which would preclude the district court from entering summary judgment.” Eastern
Idaho Agricultural Credit Ass’n v. Neibaur, 130 Idaho 623, 626, 944 P.2d 1386, 1389
(2997). “[W]here the evidentiary facts are not disputed and the trial court rather than ajury
will be the trier of fact, summary judgment is appropriate, despite the possibility of
conflicting inferences because the court alone will be responsible for resolving the conflict
between those inferences.” Riverside Development Co. v. Ritchie, 103 Idaho 515, 519, 650
P.2d 657, 661 (1982). However, where cross-motions for summary judgment are made
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based upon different theories, the court should not consider the cross-motionsto be a
stipulation that there are no genuine issues of material fact. Eastern Idaho Agricultural
Credit Ass’n, 130 Idaho at 626.

D. THE ISSUES IN THIS CASE CANNOT BE RESOLVED ENTIRELY ON SUMMARY

JUDGMENT.

On May 26, 2000, then Presiding Judge, Barry Wood, issued atrial scheduling order
for Basin-Wide Issue 5. Order Setting Trial Date, Final Pre-Trial Motions and Briefing
Schedule for Basin-Wide Issue 5 (Conjunctive Management General Provisions) and
Order for Alternative Dispute Resolution — I1.R.C.P. 16, Subcase 91-00005 (May 26, 2000).
The scheduling order defined the scope of the issues to be tried on conjunctive management
and the manner in which the evidentiary hearings would proceed based on Judge Wood's
interpretation of the Supreme Court’s directivein A & B. This Court concurs with the
reasoning and the procedural steps set forth in that scheduling order.

Onremandin A & B, the Idaho Supreme Court directed the SRBA court to conduct
an evidentiary hearing. Judge Wood previously conducted the first of what was intended to
be a series of evidentiary hearings. IDWR pre-filed testimony explaining the basis for its
recommendations and the parties were given the opportunity to cross-examine IDWR on the
same. To date, the parties have not yet been given the opportunity to present their own
evidence. Simply put, the “evidentiary hearing” has not been compl eted.

Recognizing that this Court has yet to fully comply with the directive of the Supreme
Court, but at the same time acknowledging the need to narrow the scope of the issues, the
Court instructed the parties in the scheduling order to consider 1.R.C.P. 56(d) in responding
to the motion. This Court also takes into account that until afinal judgment (partial decree)
has been entered, the parties are entitled to have a new sitting judge reconsider the rulings of
apredecessor. Farmers Nat’l Bank v. Shirey, 126 Idaho 63, 878 P.2d 762 (1994). Asa
result, the Court permitted the cross-motions to proceed despite the Supreme Court’s
directive that an evidentiary hearing be held. Lastly, resolving the issue of conjunctive
management is one of the maor objectives of the SRBA. The ultimate decision will impact
virtually every water user in the Snake River Basin. In al likelihood, review of this Court’s
decision will be sought whatever the result. Accordingly, at this stage of the proceedings, the
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parties should have the opportunity to fully develop their factual record, albeit within the
parameters set forth in this decision. In thisregard, the Court’s ruling on this motion will
focus the issues to be ultimately litigated at the evidentiary hearing and allow the partiesto

prepare accordingly.

THE MOTIO\N/é TO STRIKE

Clear Lakes Trout Company, Pristine Springs, Inc., et al., (“Trout Companies’) have
filed a Motion to Strike All Affidavits Filed in Response to Trout Companies’ Motion for
Summary Judgment and a Motion in the Alternative to Strike Portions of the Affidavits of
Karl Dreher Which Violate I.R.C.P. 56(e). The State hasfiled its own State of Idaho’s
Motion to Strike Affidavits. In addition, the State has filed the State of Idaho’s Response to
Trout Companies’ Motions Strike Affidavits. Finally, the American Falls-Aberdeen Ground
Water District and Bingham Ground Water District have filed their American Falls-Aberdeen
and Bingham Ground Water Districts’ Response to Motions to Strike.

Because the Court is not deciding this matter on summary judgment and is requiring
that the matter proceed to an evidentiary hearing, the affidavits are not decisive in this case.
However, for purposes of clarifying some misconceptions regarding the scope of these
proceedings and the role of the Court, the issues need to be addressed.

A. THE TROUT COMPANIES’ MOTION TO STRIKE ALL AFFIDAVITS.

In their Motion to Strike All Affidavits Filed in Response to Trout Companies’ Motion
for Summary Judgment, the Trout Companies argue that the affidavits filed by the State and
the Idaho Ground Water Users Association in opposition to the Trout Companies’ Motion for
Summary Judgment are inadmissible as evidence under 1.R.E. 401 and 701. The Trout
Companies argument is premised on the their reasoning that because the Trout Companies
Motion for Summary Judgment was focused on the format or wording of the general
provision (which they view as solely a question of law) and not the determination of whether
the general provision is necessary (which they view as a question of fact), the testimony in
the affidavitsisirrelevant. Thus, the issue is whether the fashioning of the general provision,
should one be determined to be necessary, is a process divorced from the facts precluding the
need for the proffered affidavits.
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The Idaho Rules of Evidence state: “ All relevant evidence is admissible except as
otherwise provided by these rules or by other rules applicable in the courts of this state.
Evidence which is not relevant is not admissible” 1.R.E. 402. “Relevant Evidence” isthat
evidence “having any tendency to make the existence of any fact that is of consequence to
the determination of the action more probable or less probable than it would be without the
evidence.” |.R.E. 401. Rule 701 provides that:

If the witness is not testifying as an expert, the testimony of the witness in the
form of opinions or inferences is limited to those opinions or inferences which
are (a) rationally based on the perception of the witness and (b) helpful to a
clear understanding of the testimony of the witness or the determination of a
fact in issue.

l..R.E. 701. However,

If scientific, technical, or specialized knowledge will assist the trier of fact
to understand the evidence or to determine a fact in issue, a witness qualified
as an expert by knowledge, skill, experience, training, or education, may
testify thereto in the form of an opinion or otherwise.

|.R.E. 702.

Judge Wood, in the Order Setting Trial Date, Final Pre-Trial Conference,
Discovery Deadlines, Pre-Trial Motions and Briefing Schedule for Basin-Wide Issue 5
(Conjunctive Management General Provisions) and Order for Alternative Dispute
Resolution—I.R.C.P. 16 (May 26, 2000), described the process the SRBA Court would take
in complying with the Supreme Court’s remand. Judge Wood wrote that: “The first inquiry
is whether the proposed general provisions on conjunctive management are necessary to
either define or to efficiently administer the water rights decreed by the court.” 1d. at 2. “If
the factual determination is made that a general provision on conjunctive management is
necessary, then the format or wording of the general provision should be determined.” Id. at
3. Judge Wood recognized two primary concerns with the proposed general provisions: first,
that the proposed wording was vague and would |leave wide latitude for future interpretation;
and second, that the proposed general provisions could be interpreted so as to incorporate by
reference IDWR’ s administrative rules on conjunctive management. Id. at 3-4. Judge Wood
went on to write that:

In light of the foregoing concerns, in the event the Court determines that a
general provision on conjunctive management is factually necessary, the
Court perceives the next step in the process as formatting the general
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provision in manner so as to accomplish IDWR’s purposes for
recommending conjunctive management but at the same time dispel concerns
that the selected wording for the general provision can be interpreted to
diminish the scope of the water right. Although the Director’s Report is
afforded prima facie weight as to factual matters, the specific language used
in the general provision in the Court’s view is not afforded such weight.
State v. United States, 128 ldaho 246, 256, 912 P.2d 614, 624 (1995)
(presumption goes to facts set forth in Director’s Report). Further,
notwithstanding the Director’s Report, the Court cannot order that vague or
ambiguous provisions, or provisions that can be interpreted to alter existing
Idaho law, be contained in the decree. The Court views this matter as an
issue of law. If and when the Court arrives at this issue, the parties will
have the opportunity to present legal argument on the issue. This issue is
also within the scope of the evidentiary hearing.

Id. at 4 (emphasis in original).

This Court agrees with the Judge Wood’s reasoning. However, the Court would
point out that the drafting of a general provision is different from the interpretation of a
general provision. In drafting a general provision, the Court would necessarily have to
shape the language within the framework of the facts presented to the Court and the
applicable law. As the State points out in its brief, the Court cannot determine the
specifics of the general provision in a vacuum. Nevertheless, as Judge Wood pointed out,
the ultimate question of whether a particular provision is vague, ambiguous, or contrary to
existing law is an issue of law for this Court to decide.

The issues raised by the Trout Companies in their cross-motion is not only one of
challenging a particular term or provision as being vague, ambiguous or contrary to law,
but also deals with issues of the practical mechanics of administering water rights and the
hydrologic interconnection of water sources in the Snake River basin. Accordingly, the
Court finds that the proffered affidavits are relevant, and therefore, will deny the Trout
Companies’ Motion to Strike All Affidavits Filed in Response to Trout Companies’ Motion
for Summary Judgment.

B. THE TROUT COMPANIES’ MOTION IN THE ALTERNATIVE TO STRIKE PORTIONS OF

THE AFFIDAVITS OF KARL DREHER WHICH VIOLATE I.R.C.P. 56(g).

In this motion, the Trout Companies have objected to certain statements made in the
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Affidavit of Karl Dreher,® specifically, to statements in paragraphs 6, 8, 12, 13, and 14.
The Trout Companies’ contend that the statements are not facts or opinions as to facts, but
are legal opinions and conclusions.

This Court disagrees. The Court has reviewed the statements and finds the content
to be factual and consist of circumstances affecting the efficient administration of water
rights based on IDWR’s historical administration of water rights.

C. THE TROUT COMPANIES’ MOTION TO SUBMIT THEIR OWN AFFIDAVITS IN

SUPPORT; THE STATE OF IDAHO’S MOTION TO STRIKE AFFIDAVITS.

In their Motion to Strike All Affidavits Filed in Response to Trout Companies’
Motion for Summary Judgment, the Trout Companies move the Court to permit them to file
additional affidavits in support of the their motion for summary judgment. In this regard,
the State filed the State of Idaho’s Motion to Strike Affidavits (Apr. 10, 2001). The State
argues that the Second Sisco Affidavit and the Anderson Affidavit are untimely and that
under I.R.C.P. 56 does not permit the filing of affidavits with a reply brief. The State also
argues that even if the Court’s Order Modifying Briefing Schedule modified the time frame,
and the Court permits the filing of the affidavits with a reply brief, that the affidavits are
still untimely as they were not mailed until the deadline, but should have been mailed at
least three days earlier (citing to Ponderosa Paint Manufacturing, Inc. v. Yack, 125 Idaho
310, 316, 870 P.2d 663, 669 (Ct. App. 1994).

The Court denies both motions. Because the matter is proceeding to an evidentiary
hearing, the Trout Companies et al. will have the opportunity to present additional
evidence. In the same regard, because the matter is proceeding to evidentiary hearing, the

Court finds no prejudice to the State.

VI.
DISCUSSION
A. INTRODUCTION

The proposed general provisions recommended by IDWR for the “conjunctive
management” of hydraulically connected ground and surface water sources for each of the
three test basins (Basins 34, 36 & 57) are asfollows:

3 . :
Mr. Dreher is the Director of the Idaho Department of Water Resources.
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The following water rights from the following sources of water in Basin
shall be administered separately from al other water rightsin Basin .

Water Right No. Source

The following water rights from the following sources of water in Basin
shall be administered separately from all other water rights in the Snake River
Basin:

Water Right No. Source

All water rights within Basin ____are from connected sources of water in the
Snake River Basin and shall be administered conjunctively.*

(emphasis added).

Defining exactly what is meant or intended by IDWR’ s use of the term
“conjunctively” givesrise to many of the issues surrounding the recommended general
provisions. Theissueisraised that the use of the term can reasonably be interpreted to
incorporate IDWR’s administrative rules for conjunctive management into the partial decree.
The Idaho Supreme Court has already ruled that the administrative rules *“do not appear to
deal with the rights on the basis of ‘prior appropriation’ in the event of a call as required.”

A & B at 422, 958 P.2d at 579 (citing Musser v. Higginson, 125 Idaho 392, 871 P.2d 809
(1994)). The Supreme Court has also stated that administrative rules are “ subject to
amendment or repeal by the IDWR” thereby compromising the certainty and findity of a
partial decree. State v. Nelson, 131 Idaho 12, 16, 951 P.2d 943, 947 (1998). The argument is
also made that the term “conjunctively” can be interpreted to provide for some other system
for administering water rights that is inconsistent with the constitutionally protected prior
appropriation doctrine. In thisregard, the cross-movants have proposed the following
modified provisions:

Unless specified below, al water rights within Basin are from
connected sources of water in the Snake River Basin and shall be
administered in accordance with priority.

4 Again, itsimportant to acknowledge that these recommended provisions are not the same general

provisions that were before the Supreme Court in A & B. The format and language is the same for each test
basin and IDWR intends to follow the same format for the remainder of the sub-basins throughout the Snake
River basin.
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The following water rights from the following sources of water in Basin
shall be administered separately from all other water rights in the Snake
River Basin:

Water Right No. Source

The following water rights from the following sources of water in Basin
shall be administered separately from all other water rightsin Basin X

Water Right No. Source
The following water rights in Basin shall be administered separately
from each other:
Water Right No. Source
(emphasis added).

IDWR defines conjunctive management in its administrative rules as the “[l]ega and
hydrological integration of administration of the diversion and use of water under water
rights from surface and ground water sources, including areas having common ground water
supply.” 1.D.A.P.A. 37.03.11.03. Inthe December 30, 1999, Supplemental Director’s
Repor,t IDWR elaborated on this definition:

In practical terms, conjunctive management is the combined administration of
water rights from “hydraulically connected” surface and ground water sources
recognizing the relative priorities of the rights, the physical characteristics and
significance of source connectedness, and the differences in impacts occurring
from surface water diversion versus impacts from ground water diversions.
“Hydraulically connected” surface water and ground water sources simply
means that within these sources, a portion of the surface water can become
ground water or vice versa. These definitions provide distributing water to
rights from connected surfaces and ground water sources in accordance with
prior appropriation doctrine while recognizing the delay and distributed
effects of ground water diversions on hydraulically connected surface water
SOurces.

Supplemental Director’s Report, Basin-Wide Issue 5 (Conjunctive Management General
Provisions) (Dec. 30, 1999).

In general terms, the concept of conjunctive management pertains to the combined or
integrated administration of hydraulically connected ground and surface water sources
pursuant to a single priority schedule. Although Idaho law recognizes alega
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interrelationship between hydraulically connected ground and surface water sources,
historically the two sources have not been administered together. See, e.g., Musser v.
Higginson, 125 Idaho 392, 871 P.2d 809 (1994) (holding IDWR had a duty to administer
senior surface spring right even if required curtailing junior groundwater right); 1.C. § 42-226
et seq. (groundwater management statutes which take into consideration senior surface
rights). However, the implementation of a comprehensive administrative program as
between ground and surface sources raises a variety of factual, legal, and policy issues that
are not present when simply administering surface rights. These issues have not been
addressed in Idaho.

Factually, an exact understanding of the physical interrelationships between all the
various ground and surface rights is not available based on existing technologies. To
complicate matters, existing relationships vary with climatic conditions and are subject to
change as aresult of geological activity. Legally, the principles defining the prior
appropriation doctrine devel oped primarily out of the appropriation and administration of
surface rights. These same principles raise entirely new issues when applied to interrel ated
ground and surface water sources. For example, the administrative closure of ajunior well
and the immediacy of the effect on a senior surface right raise issues regarding the scope of
the respective rights. Thislag time also exacerbates the ever-present conflict between
protecting constitutional protected water rights and the policy of promoting the most
productive use of water within the state.

B. SUMMARY OF ARGUMENTS RAISED BY THE PARTIES

Four primary arguments were made either in support of, or in opposition to, the cross-
motions. The movants (the state of 1daho and those parties joining in the motion for
summary judgment)® assert that general provisions on conjunctive management are necessary
to define or efficiently administer water rights. The movants argue that the general
provisions should be decreed as recommended. The cross-movants and those joining in the
cross-motion also agree that general provisions on conjunctive management are necessary

but that the language proposed by IDWR needs to be modified so as to ensure the rights are

The Court acknowledges that some parties only joined in the State’ s motion in part.
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administered in accordance with the prior appropriation doctrine. As previously indicated,
the cross-movants have submitted proposed revisions to IDWR'’ s recommended language.

Most parties are in agreement that general provisions on conjunctive management are
necessary, the dispute is on the content of the provisions. However, the argument was also
advanced that a general provision on conjunctive management is not “necessary” because
IDWR already possesses the authority to conjunctively administer ground and surface water.
This argument relies on the Supreme Court’ s reasoning in A & B regarding the necessity of
general provisions for incidental stock watering. Lastly, the argument was raised that the
determination of necessity is simply a question of fact and cannot be resolved on summary
judgment. Each position is addressed below in the context of the existing facts in the record,
which the Court views as significant in focusing the issues to be tried, and applicable legal
parameters.
C. FACTS FOR PURPOSES OF NARROWING SCOPE OF ISSUES

For purposes of summary judgment there are certain general facts supported by the
record that the Court views as significant for purposes of narrowing the scope of the issuesto
be tried as well as ruling on the cross-motions. See Keesee v. Fetzek, 111 Idaho 360, 361, 723
P.2d 904, 905 (Ct. App. 1986) (findings of fact and conclusions of law are encouraged in
summary judgment motions). In addition to the affidavits filed in conjunction with the
cross-motions, IDWR previoudly filed the respective Supplemental Director’s Reports in
each of the three test basins recommending the general provisions on conjunctive
management. Each of the recommendations carries prima facie weight as to factual matters.
State v. United States, 128 Idaho 246, 256, 912 P.2d 614, 624 (1995) (presumption goes to
facts set forth in Director’s Report). IDWR aso pre-filed the direct testimony of Karl
Dreher, which addressed each of the issues raised by the court. The parties were then given
the opportunity to cross-examine David Tuthill, the Adjudication Bureau Chief for IDWR,
relative to the pre-filed testimony on behalf of Karl Dreher. Many of the facts presented in
the foregoing are not only uncontroverted, but all parties are in general agreement as to such
facts. These facts include the following:
1. There exists some degree of hydraulic connection between most sources of water in

the Snake River Basin.
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2. The degree or significance of the connectivity impacts the degree to which one source
affects another. The greater the degree of connectivity between ground and surface
sources, the greater the potential for the diversion of groundwater to impact
connected surface sources, and vice versa.

3. The timing of the impact between ground and surface sources is different than as
between surface sources. Between surface sources the rate of impact of a particular
diversion or curtailment of adiversion on a hydraulically connected source is more
readily ascertainable and with greater certainty than as between ground and surface
sources. As between ground and surface sources, the rate of impact between sources
varies significantly, not only between rights but also as aresult of existing conditions.
The rate of impact can be from a matter of days to a matter of years and cannot
readily be determined with certainty.

4. Factors that affect connectivity and timing include geological conditions, water table
level, seasonal climatic conditions and seismic activity.

5. Presently, IDWR does not possess the hydrologic or geological data, nor does the
technology presently exist at this time, to make precise determinations quantifying the
interrel ationships between al water rights under al conditions. In certain sub-basins,
IDWR can determine in a general sense how groundwater diversions from a certain
areawill impact connected surface sources and how surface diversions will affect
groundwater flows. However, IDWR does not possess the data necessary to
determine how each individual water right specifically impacts every other water
right.

6. The degree of connectivity between sources is not a static concept. Assuming IDWR
could ascertain the significance or degree of connectivity between all sources, the
relationship can vary depending on existing climatic conditions. Geological
conditions are also subject to change in the future as aresult of seismic activity. The
result of the 1983 earthquake in the Challis, Idaho area, illustrates such an example.

7. As technology progresses and IDWR conducts more fieldwork, collects more data,
and performs more studies, IDWR will develop a better understanding of the
hydraulic relationship between the various sources. Data collection and technol ogy
development is an evolving and on-going process.
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8. As between surface sources, a partial decree references the source of the water right.
The partial decree typically does not provide which junior rights will be curtailed or
the order of the curtailment to satisfy a particular water right. These determinations
are made by IDWR (based on its existing knowledge of the interrelationship of the
various rights) in discharging its duty to administer the water rights consistent with
Idaho law. Existing law provides recourse for water right holders contending
unlawful aggrievance by IDWR’s administrative actions.

9. Historically, the administration of ground and surface water rights, which are
hydraulically connected has not been integrated.

10. Finaly, IDWR'’s recommended genera provisions carry prima facie weight as to
factual content.

D. APPLICABLE LAW, LEGAL PARAMETERS AND CONCLUSIONS.

1. Scope of the Supreme Court’s Directive on Remand:
The Supreme Court’ s directive on remand in A & B does not require that this

Court quantify the degree of relationship between specific water rights. A significant source

of confusion, not only for the parties but also for the Court is the interpretation of the

Supreme Court’ s directive to this Court on remand in A & B. The problem arises as aresult

of the following language in A & B wherein the Supreme Court stated:

Conjunctive Management combines legal and hydrologic aspects of the
diversion and use of water under water rights arising both from surface and
groundwater sources. Proper management in this system requires
knowledge by the IDWR of the relative priorities of the ground and
surface water rights, how the various ground and surface sources are
interconnected, and how, when, where and to what extent the diversion
and use of water from one source impacts the water flows in that source
and other sources.

A & B, 131 |daho at 421, 958 P.2d at 578 (emphasis added). The Supreme Court then goes on
to cite to the 1994 Interim Legidative Report, which states:

To conjunctively manage these water sources a good understanding of both
the hydrological relationship and legal relationship between ground and
surface rights is necessary.

Although these issues may need to be resolved by general administrative
provisons in the adjudication decrees, they generally relate to two classic
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elements of a water right—its source and priority. The SRBA should
determine the ultimate source of the ground and surface water rights being
adjudicated. Thislegal determination must be made in the SRBA.

If the SRBA proceeds and these issues are not addressed, a major objective for
the adjudication will not have been served.

Id. at 422, 958 P.2d at 579 (quoting, 1994 INTERIM LEGISLATIVE COMMITTEE REPORT ON
THE SNAKE RIVER BASIN ADJUDICATION pp.36-37). Finally, the Supreme Court states: “We
remand this proceeding to the SRBA district court for the purpose of holding an evidentiary
hearing to determine whether the conjunctive management general provisions proposed for
Basin 34, 36 and 57 are necessary to define or administer water rights efficiently in any of
those particular basins.” A & B 131 Idaho at 424, 958 P.2d at 581. Asaresult of this
language there has been disagreement among the parties regarding the scope of the issues
that the Court is required to address on remand relative to the issue of conjunctive
management.

The SRBA is presently in the process of decreeing the relative priority dates
of al claimed surface and groundwater rights. The Court is aso in the process of decreeing
the source of each water right with regard to whether a particular water right has a surface or
groundwater source. Thus, these two issuesraised in A & B are aready being addressed.
Also, in furtherance of resolving the issue of integrating the administration of ground and
surface water into a single priority schedule within these proceedings, the Court can aso
determine factually which ground and surface rights share a common source within a
particular sub-basin and relative to the entire Snake River basin, irrespective of the degree of
the connectivity. At present, al water sources within the Snake River basin, unless otherwise
recommended by IDWR are presumed to be from a common source. Parties seeking to
demonstrate that their particular water right does not share a common source should have the
opportunity at afuture point in these proceedings to demonstrate by a preponderance of the
evidence that their particular water right does not share a common source (e.g., perched
aquifer etc.). See A & B, 131 Idaho at 421-22. The Court can aso consider and take into
account how certain rights have been historically administered, including those rights that
have been administered pursuant to prior decrees. ldaho Conservation League, 131 Idaho
334,955 P.2d at 1113.
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Despite the disagreement regarding the scope of the Supreme Court’s
directive, the scope of these proceedings should not include afactual determination of the
specific interrelationships or the degree of connectivity between specific water rights (i.e.
which particular junior water rights will be curtailed in the event of adelivery call by a
senior). Factually, the Court could not make findings as to the exact relationships. As
indicated by IDWR, the technology and the data do not presently exist for making such
determinations. Even if the technology and data did exist the task of making such factual
determinations would be monumental in terms of scope. Lastly, the specific
interrelationships are dynamic as opposed to static. Therefore, any factual determinations
made by the Court would be subject to change depending on climatic conditions and future
geological activity.

Legally, the Court also does not need to adjudicate the specific
interrelationships between water rights. IDWR is charged with the duty of administering
water rights in accordance with the prior appropriation doctrine and determines specific
interrelationships based on information not necessarily contained in the partial decree. For
example, as between surface rights, the partial decree identifies the source of therightsin
general terms. The partial decree identifies the particular stream source from which the water
rights are diverted. The partial decree need not contain information regarding how each
particular water right on the source physically affects one another for purposes of curtailing
junior rights in the event of adelivery call. Rather, IDWR makes this determination based on
its knowledge and data regarding how the water rights are physically interrelated.
Mechanisms are available for water right holders in disagreement with IDWR'’s
administrative actions to challenge and seek review of the same. This same legal reasoning
should apply as between ground and surface sources, and therefore, a determination of the
specific physical interrelationships between all water rights need not be made in the SRBA.
Thisruling is aso consistent with the May 26, 2000, scheduling order previously issued by
Judge Wood.

2. THE “NECESSITY” STANDARD

Another issue addressed by the parties concerns the appropriate standard for
determining whether a genera provision is “necessary” to define or efficiently administer
water rights. The argument is raised that based on the Supreme Court’sreasoning in A & B
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regarding a general provision on incidental stockwater, that general provisions on
conjunctive management are not necessary to either define or efficiently administer water
rights. Whether a general provision is necessary can be separated into two issues, a
jurisdictional or constitutional issue and a factual issue. Thejurisdictional or constitutional
issue focuses on whether or not the inclusion of an administrative provision in a general
provision, which authorizes IDWR to administer water and for which IDWR already
possesses the requisite administrative authority, constitutes an impermissible delegation of
authority by this Court. See, e.g., State v. Idaho Conservation League, 131 Idaho 329, 333,
955 P.2d 1108, 1112 (1998) (holding no impermissible delegation); State v. United States,
128 Idaho 246, 912 P.2d 614 (1995) (upholding constitutionality of 1.C. § 42-1412(6)); Silkey
v. Tiegs, 51 Idaho 344, 5 P.2d 1049 (1931) (upholding constitutionality of administrative
provision in decree). The factual issue as stated in A & B issmply afactual determination as
to whether the proposed genera provision is necessary to define or efficiently administer a
water right. Although the jurisdictional issue was raised in the course of these proceedings, it
isthe opinion of this Court that the Idaho Supreme Court has previously decided the
congtitutiona or jurisdictional issue. The only issue now before this Court on remand is the
factual issue. See, e.g., North Snake Ground Water District’ (NSGWD’s) Response to Trout
Companies’ Cross-Motion For Summary Judgment (IDWR aready has statutory authority to
implement conjunctive management). Furthermore, the Supreme Court’s analysis on genera
provisionsin State v. Nelson, 131 Idaho 12, 951 P.2d 943 (1998) (“Nelson”) issued
subsequent to A & B, in large part answers the factual determination now before the Court.
In A & B, the Idaho Supreme Court upheld Judge Hurlbutt’ s finding that a
general provision on incidental stock water was not necessary to define or efficiently
administer water rightsin the SRBA. The Supreme Court discussed that because stock
watering isincluded as a beneficial use pursuant to 1.C. 88 42-111, 42-113, and 42-114 and
because IDWR possesses the authority to define incidental stock watering regulations for the
administration of awater right, that a general provision on incidental stock watering was not
necessary. A & B at 415, 958 P.2d at 572. The argument is now made by analogy that
because 1daho’ s groundwater management statutes, 1.C. § 42-226 et seq., provide for the
management of groundwater taking into account the impact on senior surface rights, and
because IDWR has promulgated administrative rules that define conjunctive management,
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that general provisions on conjunctive management are also not necessary. This argument
misinterprets the Supreme Court’ s ruling on incidental stockwater inA & B and is
inconsistent with the Supreme Court’ s subsequent ruling in Nelson.

In A & B, the Idaho Supreme Court upheld Judge Hurlbutt’ s ruling that a
general provision on incidental stockwater was not necessary to define or efficiently
administer awater right. However, contrary to the argument now before the Court, Judge
Hurlbutt’s ruling was not based on an impermissible delegation of authority by the Court
where existing statutes and administrative rules on incidental stockwater were already in
existence. Judge Hurlbutt ruled that the Court could not legally imply a purpose of use for
stockwater via a general provision. “[T]o find that an irrigation right included stock water as
a purpose of use, the court would have to ignore well-established and fundamental principles
of water law by decreeing an implied purpose of use.” Memorandum Decision and Order
Re: Basin-Wide Issue 5 (April 26, 1996) at 8. Asaresult of Judge Hurbutt’s ruling and
affirmation by the Supreme Court, incidental stockwater, where applicable, is now expressy
included with irrigation as a purpose of use in the partial decree.

The jurisdictional argument on necessity is aso inconsistent with the Supreme
Court’s reasoning in Nelson. In Nelson, the Supreme Court specifically reasoned that
because IDWR had the power to issue rules and regulations regarding the administration of
water rights, and because rules and regulations are subject to amendment or repeal, that
including genera provisions in a decree “will provide finality to water rights, and avoid the
possibility that the rules and regulations could be changed at the sole discretion of the
Director of the IDWR.” Nelson, 131 Idaho at 12, 951 P.2d at 947.

This Court has the authority to include administrative provisions in a partial
decree or genera provision without exceeding its jurisdictional boundaries. 1daho Code §
42-1412(6) expressly states that: “ The decree shall also contain an express statement that the
partial decreeis subject to such genera provisions necessary for the definition of the rights or
for the efficient administration of the water rights.” In State v. United Sates (Basn-Wide
Issues 2 & 3), 128 Idaho 246, 912 P.2d 614 (1995), the Idaho Supreme Court upheld the
congtitutionality of the exact provision based on the same constitutional challenge. The
Idaho Supreme Court ruled that: “It is within the constitutional authority of the court to
include in its decrees * such general provisions necessary for the definition of the rights or for
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the efficient administration of the water rights.”” 1d. at 262, 912 P.2d at 630 (quoting

|.C. 8§ 42-1412(6)). The Idaho Supreme Court as part of its analysis, quoted language from
Silkey v. Tiegs, 51 Idaho 344, 5 P. 1049 (1931), which relied on a prior U.S. Supreme Court
decision where the U.S. Supreme Court upheld the authority of a court to put an
administrative provision in awater right decree where there was an “absence of legidative
action of the subject, and of the necessity which manifestly existed for supervising the use of
thestream....” State v. United States (Basin-Wide Issues 2 & 3), 128 Idaho at 262, 912
P.2d at 630 (quoting Silkey at 358, 5 P.2d at 1055; Montezuma Canal Co. v. Smithville Canal
Co., 218 U.S. 371, 385 (1910)). Although this particular language gives rise to the confusion
with respect to the issue now before the Court, this Court does not interpret the Idaho
Supreme Court’ s decision upholding the constitutionality of 1.C. § 42-1412(6) to be strictly
limited to the situation where the legidature has failed to address the subject sought to be
addressed by the inclusion of an administrative provision. The Court arrives at this
conclusion for several reasons. In State v. Idaho Conservation League, 131 Idaho 329, 955
P.2d 1108 (1998), the Idaho Supreme Court reiterated that “the requirement that the district
court include in its decree those provisions necessary for the executive to administer the
rights decreed is not an impermissible delegation.” Id. at 333, 955 P.2d at 1112.

Next, the legidlature has conferred broad authority on IDWR to issue
“procedural and operative rules and regulations as may be necessary for the operation of its
business.” 1.C. 8§ 42-1734 (19)(1996); Nelson at 16, 951 P.2d at 947. IDWR presumably
could promulgate regulations relative to al aspects of carrying out its administrative duties.
Therefore, to conclude that administrative provisions can only be included in a decree where
the legidlature has not acted on a particular subject, the Court would again have to find that
|.C. §42-1412(6) is per se unconstitutional in direct contravention of the Idaho Supreme
Court’s prior ruling.

Even assuming for the sake of argument that this Court cannot include
administrative provisions relative to subjects already acted on by the legidature; the
legidature has not fully acted in this matter with respect to Idaho’ s groundwater management
statutes. 1daho’s groundwater management statutes, 1.C. § 42-226 et seq., do not apply to
water rights with priorities earlier than 1951. Thus, the legislature has not acted in this area
asto al water rights. See, e.g., Musser v. Higginson, 125 Idaho 392, 871 P.2d 809 (1994)
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(groundwater statutes do not apply to priorities prior to enactment). Even though IDWR'’s
rules on conjunctive management would apply to pre-1951 ground water rights, in Nelson the
Idaho Supreme Court expressly stated that because administrative rules and regulations are
subject to change, including general provisionsin a partial decree is necessary because it
provides the finality that is essential in a partial decree. Nelson, 131 Idaho at 16, 951 P.2d at
947.

Lastly, the legal standard for the inclusion of a general provision asto
administration is the “efficient administration” of water rights. Implicit in this standard is
the acknowledgment that IDWR aready possesses the authority to administer water rights.
Thus, the administrative provisions contained in the decree are not necessarily conferring
upon IDWR additional administrative authority. Rather, the provisions serve more of a
notice or explanatory function to water right holders regarding how their water right will be
administered as opposed to specifically delegating authority to IDWR. In Idaho
Conservation League, the Supreme Court specifically held that a general provision based on
historic practices “assures efficient administration because it avoids controversy among the
water right holders by clearly notifying them of the mechanism for administering water in the
Reynolds Creek Basin.” Idaho Conservation League at 334-35, 955 P.2d at 1113-14.

IDWR has indicated that one of the impediments to efficiently administering ground and
surface water together is the potential for controversy, including legal action, every time a
water right is affected by IDWR’s administration of ground and surface water together. See,
e.g., Musser. As between surface rights, the reason for IDWR’ s administrative conduct is
more readily apparent. Water users can observe water levels and anticipate if and when their
right will be affected. The reason for IDWR'’ s administrative conduct may not be as apparent
when carrying out its administrative duties as between ground and surface sources. To the
extent the potential for controversy can be eliminated through a general provision each time
IDWR takes or declines to take administrative action related to the combined management of
ground and surface water, efficient administration is promoted. The Idaho Supreme Court
has aready acknowledged in Idaho Conservation League, that notifying water right holders
asto how their rights will be administered in order to avoid future controversy is consistent
with the efficient administration of awater right and can be a justification for a genera
provision. ldaho Conservation League at 334-35, 955 P.2d at 1113-14. This Court does not
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interpret this reasoning to be limited to notification of historic practices. The goa isto put
water users on notice to avoid future controversy.

This Court acknowledges that IDWR is already required to administer water
rights in accordance with Idaho law, and as such, every legal principle on Idaho water law
need not be included in a partial decree to put water users on notice as to how their respective
rights will be administered. However, conjunctive management is not the typical
administrative duty. Historically ground and surface water have not been managed together
and the implementation of such an administrative plan potentially affects al water rightsin
the Snake River basin. Thus the potential for future controversy is amost certain. Because
of the attendant complexities, the reasoning behind IDWR’ s administrative actions may not
be as readily apparent asin the situation of the administration of surface rightsonly. The
Idaho Supreme Court and the Idaho Legislature have both acknowledged that the resolution
of the conjunctive management issue is one of the most important objectives of the SRBA.
Therefore, to the extent certain legal principles may need to be included in a general
provision on conjunctive management to avoid future controversy, and at the same time
prevent the unintended modification of Idaho water law doctrine, some lega principles may
need to be included in a general provision. However, thisis afactua determination of
necessity, not an issue of jurisdiction.

In sum, the issue of whether this Court has the jurisdiction to decree a general
provision on conjunctive management has aready been decided. Theissueisfactualy
whether or not a genera provision on conjunctive management is necessary to define or
efficiently administer a water right.

3. To THE EXTENT MANAGEMENT OF GROUND AND SURFACE SOURCES IS TO

BE INTEGRATED, FACTUALLY SOME GENERAL PROVISION MAY BE

NECESSARY.

Although parties will have the opportunity to present evidence and argument
to controvert this preliminary finding at the evidentiary hearing, based on the present state of
the record, the Idaho Supreme Court’ s holdings in Musser, Nelson, and Idaho Conservation
League, and for the other reasons set forth below, lacking further evidence at this time, the
Court concludes that some general provision on conjunctive management may be necessary
to both define and efficiently administer water rights in the Snake River basin.
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The starting point for this Court’ s reasoning is the recognition in Idaho that
the prior appropriation doctrine applies as between hydraulically connected ground and
surface water right sources. To the extent ground and surface sources are hydraulically
connected, the water rights are treated legally as if from the same source irrespective of the
fact that one water right is a surface diversion and the other diversion isfrom awell. A
junior groundwater user is not per se insulated from a senior surface call smply because the
junior right is diverting from awell. Asaresult of this recognized lega relationship, ground
and surface rights must be regulated and administered by IDWR in conjunction with one
another so asto give proper effect to vested priorities. Thiswasillustrated in Musser, where
awrit of mandamus against IDWR for its faillure to administer ground and surface water
accordingly, was upheld by the Supreme Court.

In furtherance of this administrative duty, IDWR promulgated rules and
regulations for purposes of implementing the integrated management of ground and surface
sources. See, I.D.A.P.A. 37.03.11, et seq.. In Nelson, which was issued after the decision in
A & B, Judge Hurlbutt previoudly ruled that certain recommended general provisions for
Basin 34 were not necessary because the same provisions were included in IDWR'’s
promulgated rules and regulations.® The Supreme Court reversed and reasoned:

[T]he IDWR has the power to issue ‘rules and regulations as may be
necessary for the conduct of its business.” These rules and regulations are
subject to amendment or repeal by the IDWR. Additionaly, the IDWR'’s
Director is in charge of distributing water from all natural water resources or
supervising the distribution. Including these General Provisions in a decree
will provide finality to water rights, and avoid the possibility that the rules and
regulations could be changed at the sole discretion of the Director of IDWR.

Finality in water rights is essential. ‘A water right is tantamount to a red
property right, and is legally protected as such.” An agreement to change any
of the definitional factors of a water right would be comparable to a change in
the description of property.

Nelson, 131 Idaho at 16.
IDWR has promulgated rules and regulations on conjunctive management.

Consequently, the identical concerns regarding administrative rules and regulations raised by

6 One of the general provisions at issue dealt specifically with identifying the rights within Basin 34 that

would be administered separately from other rights. Thisis part of the recommended general provision that is
at issue now.
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the Supreme Court in Nelson, are now present in the instant case.” Furthermore, in A & B,
the Idaho Supreme Court commented on the administrative rules adopted by IDWR. “The
Rules adopted by IDWR are primarily directed toward an instance when a‘call’ ismade by a
senior right holder, and do not appear to deal with the rights on the basis of “prior
appropriation’ in the event of a call as required.” A & B at 422, 958 P.2d at 579
(emphasis added). Therefore, to the extent IDWR has in effect administrative rules and
regulations on conjunctive management, some general provision on conjunctive management
appears to be necessary to satisfy the concerns raised by the Supreme Court in Nelson if for
nothing more than to assure that conjunctive management does not alter the prior
appropriation doctrine.

In addition to the administrative rules, IDWR has aso recommended general
provisions on conjunctive management. In general, the stated objectives for the
recommended general provisions are to provide IDWR with the flexibility needed to
administer ground and surface rights as a result of the complexities associated with the
integrated management of ground and surface water sources in the Snake River basin and to
alert water right owners that their rights will be administered accordingly. The necessity for
the general provisions to accomplish the objective sought is accorded prima facie weight at
least as to factual content. State v. United States (Basin-Wide Issues 2 & 3), 128 Idaho 246,
256, 912 P.2d 614, 624 (1995) (holding presumption goes to factual matters.). The factual
necessity of having a general provision to aert water right owners as to how their water right
will be administered in an effort to avoid future is supported by existing law. Idaho
Conservation League at 335, 955 P.2d at 1114. Whether or not the recommended provisions
as worded facilitate the objective or raise other issuesis a separate legal issue. Nelson at 15,
951 P.2d at 946. Most parties to Basin-Wide Issue 5, including the movants and cross-
movants, are in agreement that a general provision on conjunctive management is necessary.
To date, no factual evidence has been presented to the contrary. Most of the parties’
disagreement goes to the specific language used in the recommended provisions and the

! One argument made is that the administrative rules and the related general provisions at issue in Basin

34 were based on historical practices. In this Court’s view, whether the general provision is based on historical
practice or actual hydraulic connection, the Supreme Court’ sreasoning regarding certainty in adecree appliesin
either situation.

ORDER ON CROSS MOTIONS FOR Page 26 of 34
SUMMARY JUDGMENT; ORDER ON

MOTION TO STRIKE AFFIDAVITS

G:\Gina\Eric\Orders\91-00005.BW5.Order on X-motion §.doc



arguably various interpretations to which the recommended provisions are subject.?
Therefore, at this stage of the proceeding, at least to the factual necessity of a general
provision on conjunctive management, IDWR’ s recommendation should be accorded prima
facie weight.

The argument was raised that factually IDWR already has the mechanism for
integrating the management of ground and surface water. This argument is the counter-part
to the jurisdictional argument. The argument relies on Idaho’ s groundwater management
statutes, 1.C. 8§ 42-226, et seq. Specifically, the argument pointsto I.C. § 42-237a, which
providesin relevant part as follows:

In connection with his supervision and control of the exercise of ground water
rights the director of the department of water resources shall also have the
power to determine what areas of the state have a common ground water
supply and whenever it is determined that that any area has a ground water
supply which affects the flow of water in any stream or streams in an
organized water district, to incorporate such areain said water district . . . .

|.C. §42-237a(g). The statutes then establish a procedure for the determination of adverse
claims asserted by adversely affected senior ground or surface water rights. See, e.g.,
|.C. § 42-237h.

This Court disagrees that the groundwater management statutes eliminate the
need for a genera provision on conjunctive management. First, the groundwater
management statutes do not apply to water rights prior to their enactment in 1951. Musser,
125 Idaho at 396, 871 P.2d at 813 (statutes do not affect rights to the use of groundwater
acquired before enactment of the statute). Second, the groundwater management statutes do
not accomplish IDWR’ s objective of alerting water right holders how their respective rights
will be administered for purposes of avoiding future controversy. Third, the groundwater
management statutes do not resolve the issue regarding IDWR’ s administrative rules on
conjunctive management and the need for finality in a partial decree as expressed in Nelson.
Lastly, the failure to include or oversmplify any general provision on conjunctive
management, even if the general provision does little more than recite existing law, will from
apractical matter leave the issue unresolved and subject to litigation in the future in a forum

8 The only other position advanced regarded the legal argument relative to the Court’s jurisdiction to

decree an administrative general provision. That issue has aready been addressed.
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outside of the SRBA. The legidature and the Supreme Court have already acknowledged
that one of the main objectives of the SRBA isto resolve the legal relationship between
ground and surface water. It isthe present opinion of this Court, the only way to
memoriaize and give effect to the ultimate resolution of the issue may be to reduce the
resolution into a general provision.

4. IDWR’s Recommended Provisions Cannot be Decreed as Recommended
As A Matter of Law.

Although the Court preliminarily concludes that some general provision on
conjunctive management is factually necessary, the provisions as recommended by IDWR
raise some obvious issues of law. The Court does not take issue with the sections of the
recommended genera provisions identifying those water rights intended to be administered
separately from other sources within a particular sub-basin or from the other rightsin the
entire Snake River basin. These provisions essentially further define the source element for
purposes of expanding administration to include connected groundwater. In the partia
decrees that have been issued by the SRBA Court, the source element is specifically stated
for surface rights, but for groundwater rights the source element simply indicates
“groundwater.” The identification of connected and non-connected sources provides the
starting point for IDWR to administer rights and puts water right holders on notice asto
which source their water right shares in common for purposes of administration. The
determination as to the genera connectivity of water rights is a factual recommendation
made by IDWR and is accorded prima facie weight. Inthe SRBA, there also existsa
presumption that al water in the Snake River basin is hydraulically connected unless proven
otherwise by a preponderance of the evidence. See, A & B, 131 Idaho at 422-23, 958 P.2d at
579-80. Parties seeking to overcome the general presumption in the SRBA or the
presumption created by IDWR’ s recommendation have the burden to object and present
evidence to overcome the presumption.

The legal issues of concern to the Court pertain to the language “shall be
administered conjunctively.” The term “conjunctively” is not specificaly defined in the
general provision. A significant part of these proceedings has been devoted to ascertaining
exactly what is meant or intended by the use of the term “conjunctively.” In this case, the
Court would unequivocally be creating an ambiguity by including the undefined term in the
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general provision. Even if the parties were now in agreement as to the meaning of the term
without including more specifics in the general provision, the potentia for litigation in the
future over the use of the term isvirtualy certain. The SRBA Court already expends a
considerable amount of effort interpreting the meaning and application of prior existing
decrees’ Thelegislature has aso enacted |.C. § 42-1427 to address the problem of claims
based on prior ambiguous decrees. At the very least, one of the goals of the Court isto avoid
the issuance of ambiguous decrees so that the same issues do not have to be re-litigated in the
future. Theinclusion of an ambiguous term in a partial decree also clearly compromises the
finality and certainty of the decree as enunciated by the Supreme Court in Nelson.

More importantly, to the extent that one must refer to IDWR’s administrative
rules on conjunctive management to ascertain what is meant by the use of the term
“conjunctively,” or the use of the term can be interpreted to incorporate IDWR'’s current
administrative rules into the general provision, the very issue of their transitory nature raised
by the Supreme Court in Nelson will not have been remedied. As expressed by the Supreme
Court, because rules and regulations are subject to amendment and repeal, there is no finality
in the partial decree. Furthermore, the Supreme Court has already indicated that IDWR'’s
administrative rules do not deal with the rights on the basis of ‘prior appropriation’ in the
event of acall asrequired. A & B at 422, 958 P.2d at 579. IDWR’s explanation of the use of
the term “conjunctively” indicates a broader connotation than simply stating that water will
be administered as if from a common source. In other words, the use of the term
“conjunctively” is not ssimply aword chosen as a synonym for “together” or “integrated,” etc.
The term isintended as aterm of art, which incorporates a certain amount of process,
methodology and legal principle. To the extent the Court decrees the term “conjunctively” in
the general provision without further clarification or definition, it could be interpreted that
the Court has decreed that the rights be administered in some other manner than in
accordance with the prior appropriation doctrine. The undefined term, and ultimately the

® For example, in Basin 36, the Court spent a considerable amount of effort interpreting what the * other
purposes’ language contained in the New International Decree meant. Memorandum Decision and Order on
Challenge; Order Granting State of Idaho’s Motion for the Court to Take Judicial Notice of Adjudicative
Facts; Order of Recommitment with Instructions to Special Master (Subcases 36-00003A et al.) (Nov. 23,
1999). In 1934 when the decree was issued all parties were probably in agreement as to what was intended by
the use of the term. Today, nobody agrees on the meaning, and the Court must use canons of interpretation in
order rule on the matter.
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water right, would be then be subject to IDWR’s present interpretation of the term. IDWR
could interpret the term to be consistent with whatever administrative action it was engaged
in at the particular time. The Supreme Court has already ruled that IDWR’s rules on
conjunctive management do not deal with rights on the basis of prior appropriation in the
event of acall. A& B at 422,958 P.2d at 579. Any general provision that could be
interpreted to permit the administration of water rights other than in accordance with the
prior appropriation doctrine could be argued at some future date to be an unconstitutional
taking or diminishment of a vested water right. At a minimum, inserting an undefined term
such as “conjunctively” in ageneral provision creates too much uncertainty in the decree and
leaves too much latitude for “mischief.”

5. The Court Cannot Decree the Language Proposed By The Cross-

Movants.

The cross-movants propose that the language “ shall be administered
conjunctively” be replaced with the language “ shall be administered according to priority.”
The modification was proposed in an attempt to protect existing rights out of concern that
IDWR'’s proposed language can be interpreted to modify the prior appropriation doctrine.
However, the language proposed by the cross-movants is not an entirely accurate statement
of thelaw. The prior appropriation doctrine as developed in Idaho does not require that
water rights sharing a given source be administered according to strict priority. The prior
appropriation doctrine also recognizes various principles that protect junior water rights
which should be incorporated into the administration of water rights. For example, the
concept of “futile call” prevents the curtailment of ajunior right on the same source if
curtailment would not provide water to the senior in sufficient quantity to apply to beneficia
use. Gilbertv. Smith, 97 Idaho 735, 739, 552 P2d 1220, 1223 (1976); citing Albion — Idaho
Land Co v. NAF Irrigation Co., 97 F. 2d 439, 444 (10" cir. 1938); Neil v. Hyde, 32 Idaho
576, 586, 186 P. 710 (1920); Jackson v. Cowan, 33 Idaho 525, 528, 196 P. 216 (1921). The
relative location of the points of diversion on a given source gives rise to this concept. The
diverting of water from one source and substituting with water from another source aso does
not violate the prior appropriation doctrine provided seniors and intervening juniors are not
injured. See, e.g., Reno v. Richards, 32 Idaho 1, 178 P. 81 (1918). A water right holder also
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does not possess an absol ute right to the means or method of diversion. A senior can be
compelled to change the means or method of diversion provided that the expense of the
ateration must be borne by the subsequent appropriators. Parker v. Wallentine, 103 Idaho
506, 513, 650 P.2d 648, 655 (1982). A water user also does not have the right to waste water
irrespective of priority date. State v. Hagerman Water Right Owners, 130 Idaho 727, 947
P.2d 400. To the extent these concepts are integrated into a comprehensive plan for
administering ground and surface water and result in water being administered in a manner
differing from strict priority, the prior appropriation doctrine is not necessarily violated. The
proposed language could be interpreted to preclude such concepts from being integrated into
an administrative plan.

However, this Court agrees with the cross-movants that a general provision on
conjunctive management needs to include language that clarifies that the prior appropriation
doctrine is not subordinated to the concept of conjunctive management. Implicit in the
efficient administration of water rights is the recognition that a senior should not be required
to resort to making a delivery call against competing junior rights in times of shortage in
order to have the senior right satisfied. The Idaho Supreme Court made this pointedly clear
in the Musser case. Instead, IDWR should look to the respective decrees on a common
source and if necessary, curtail junior rights or make other delivery adjustments to satisfy
rightsin a manner that is not inconsistent with the prior appropriation doctrine.

Mechanisms such as the delivery call are nonetheless in place should awater right holder
dispute the administrative action or lack thereof. However, coordinating this same concept to
the integrated management of ground and surface sources adds an entirely new dimension to
the administration of water rights and introduces new issues that are not easily resolved via
historical prior appropriation doctrine principles. The delayed impact of junior well
diversions on senior surface rights raises questions regarding the point in time that a junior
right can be curtailed. Since curtailment of ajunior right may not have an immediate affect
on senior rights, legal and factual issues arise concerning how far in advance of an
anticipated impact on the senior surface right a curtailment can occur. Further, any
anticipated future impact also would need to factor into account the likelihood of intervening
climatic conditions such as awet year. Also, given the present lack of knowledge, data and
technology, concerning the interrelation of water rights it is questionable whether or not it
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can it be determined with any degree of certainty which specific junior rights should be
curtailed. Nonetheless, the integrated management of ground and surface sources will
require that IDWR make these determinations. These determinations in al likelihood will be
perceived to test the boundaries of the scope of the prior appropriation doctrine. Itisnot a
new concept that an inherent conflict exists between the administration of rights according to
the prior appropriation doctrine and the policy of promoting maximum and rational economic
development of the water resources of the state. See, e.g., I.C. 8§ 42-226 (while doctrine of
‘firstintimeisfirst inright’ is recognized, a reasonable exercise of this right shall not block
full economic development of underground water resources). This conflict is greatly
exacerbated when applied as between ground and surface sources. Nonetheless, the prior
appropriation doctrine is constitutionally protected. It isin thisregard that a general
provision on conjunctive management needs to also include express provisions aimed
towards protecting (or further defining) existing vested rights. This permits IDWR the
greatest amount of administrative latitude within the boundaries permitted by law, and at the
same time makes it clear that the administrative latitude is not intended to exceed existing
legal boundaries.

6. A General Provision On Conjunctive Management Should Allow For
The Maximum Degree Of Flexibility In Administration But Also Provide
A Mechanism For Protecting Existing Rights.

The complexities, present lack of knowledge, and evolving state of technology
regarding the interrelation of ground and surface water require that the integrated
management of ground and surface water will have to rely on a great degree of flexibility. At
present, it is not possible to quantify how every right in the Snake River basin impacts each
and every other right and integrate that data into a comprehensive provision which sets forth
specific administrative guidelines in order to protect existing priorities. Therefore, in order
to promote this necessary flexibility, a general provision on conjunctive management should
also include a concomitant provision that makes it equally clear that flexible administration is
not intended to modify the prior appropriation doctrine. In this Court’s view this could be
accomplished by incorporating a framework of standards for contesting IDWR’s
administrative conduct. Although it can be argued that because the burdens and standards of
proof are already existing law and they do not need to be reiterated in a general provision,
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this Court disagrees.’® While this argument may have merit as to other administrative
provisions, conjunctive administration is not an analogous situation. Conjunctive
administration creates too many unknowns regarding the application of the prior
appropriation doctrine that will ultimately be l€eft to the sole discretion of IDWR to resolve.
Failure to aso include such a provision would essentially leave water right holders without
any recourse in the event there was disagreement with the way in which water rights were
administered, as the Court will have arguably redefined the scope of the water right.

SCOPE OF EVIDENTIARY HEARIN\éBI IAND SUBSEQUENT PROCEEDINGS
A. SCOPE OF EVIDENTIARY HEARING
Although the Court has preliminarily determined that some general provision on
conjunctive management may be necessary to define or efficiently administer a water right,
but that an evidentiary hearing is still necessary, the scope of the evidentiary hearing should
focus on the following:

1. Evidence Controverting Court’s Determination That Some General
Provision May Be Necessary.

In compliance with the Supreme Court’ s Directive and Judge Wood's prior
order, parties will not be precluded from presenting additional factual or expert evidence
regarding the factual necessity of a general provision to either controvert this Court’s
preliminary finding or IDWR’s prior testimony.

2. Further Evidence Directed At Crafting A General Provision.

As indicated previoudly, the Court cannot craft a general provision outside the
context of the factsin the record. Parties should be prepared to present evidence that they
want considered for purposes of decreeing a general provision on conjunctive management.
The Court does not view a general provision on conjunctive management as defining specific

10 For example, the proposed general provisions indicate which water rights share, or will be administered asiif
from a common source. However, the proposed provisions do not indicate the degree or significance of the
connections within the sources. These are administrative determinations made by IDWR. As such, a senior
dissatisfied with IDWR’ s administration and intending to make a delivery call would have the burden of proof
to show by a preponderance of the evidence which particular juniors shared a significant connection. At that
point, the burden would shift to the junior to show by clear and convincing evidence that curtailment would be
futile. These respective burdens would also include a threshold for the degree of injury that would have to be
demonstrated.
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hydraulic relationships. Rather, the Court views a genera provision on conjunctive
management as establishing a framework, consistent with Idaho law, that aerts parties
regarding the administration of their water rights; and sets forth procedures and standards for
contesting such administration. An analogy to these procedures and standards would be the
legal standards on tort liability that apply to an infinite spectrum of factua situations and can
be followed through to alegal conclusion.

B. PROCEEDINGS FOLLOWING THE CLOSE OF EVIDENCE

Following the evidentiary hearing, the Court intends to proceed with Basin-Wide
Issue 5 in substantially the following manner.

1. Following the close of evidence, the parties will have the opportunity to
submit proposed findings of fact. The court will enter Findings of Fact.

2. The parties will have the opportunity to file objections to the Findings of Fact
consistent with the standard set forth in 1.R.C.P. 52(b). The Court will then issue Final
Findings of Fact.

3. The parties will then have the opportunity to file proposed conclusions of law
on the wording and format of the general provisions. The Court will enter Conclusions of
Law.

4. The parties will have the opportunity to file objections to the Conclusions of
Law consistent with the Standards of |.R.C.P. 52(b). The court will then issue Final
Conclusions of Law.

5. The parties will then have 42 days from the final order to appedl.

VIII.
CONCLUSION
For the above-stated reasons, the Court denies the cross-motions for summary
judgment and orders that the matter to proceed to evidentiary hearing as scheduled.
IT 1S SO ORDERED.
DATED July 2, 2001.

ROGER S. BURDICK
Presiding Judge of the
Snake River Basin Adjudication
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